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1.0 INTRODUCTION

Investigation of the water supply from Trepanier Creek and of the

uses that are made of that supply has been completed. The informa-

tion in this report will be used as a basis for adjudicating the appeal by

Mr. T. Sindair from the Regional Water Manager's decision to refuse

his application for an irrigation water licence, as weII as other water

management matters on Trepanier Creek.

Initial investigation of the Sinclair appeal indicated that the availa-

bility of water in Trepanier Creek should be reviewed. A report

entitled Trepaníer Creek Water Supply Analysis was prepared in

December of 7989. Copies of the report were forwarded to all the

parties to the appeal, for examination and comments. The comments

were reviewed and a further site inspection was undertaken.

The information obtained from investigation of Trepanier Creek is

summarized in this report, and recommendations for the Deputy

Comptroller's consideration are also presented. Comments with

respect to the monitoring and management of Trepanier Creek are

also presented.

The Trepanier Creek watershed is shown on Figure 1..

SCOPE OF II\I\/ESTTGATION & REPORT

The hearing of the Sinclair appeal identified a number of water-use

related issues associated with the licensing of water withdrawals from

Trepanier Creek. The beneficial use of existing privately held water

rights and water rights held by the Municipality of Peachland was

brought into question. The benefit of protecting instream flow for the

2.0
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fishery of Trepanier Creek was reviewed. Additionally, administra-

tive matters related to the construction of the Okanagan Connector

to the Coquihalla Highway were investigated.

The matters which wilt be discussed in this report include:

1) Sinclair Appeal

2) Fishery of Trepanier Creek - Application for Reserve

3) Licences held by the Municipality of Peadrland.

4) Licences held by members of 'the Trepanier Ditch Water lJsers'

Community (TDWUC).

5) Pipeline location dispute between the TDWUC and Walter

Dietrich.

2.1 Sinclair Appeal

On February 1.0,1988, Mr. A. D. Zackodnik refused the applica-

tion by Thomas and Bernadette Sinclair for an irrigation water

licence from Trepanier Creek. The Sinclairs appealed to the

Comptroller of Water Rights on the grounds that a number of

water licences were not being exercised, which created a false

demand/suppty conclusion. The Sinclairs contended that if
those unused water rights were cancelled, there would be water

available to satisfy their proposed irrigation use. They urged the

Water Management Branch to properly and fairly apply the

provisions and obligations of the Water Act to present users and

applicants. Recommendations for adjudication of the appeal are

contained in Section 3.0 of this report.
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2.2 Fishery of Trepanier Creek'ApPlication for Reserve

Trepanier Creek supports spawning runs of Okanagan Lake

kokanee and rainbow trout It is ranked fifth in impoitance for

fish production for the Okanagan Lake fishery. The Ministry of

Environment recognizes that instrearn use of water for benefit of

fish is a valid and beneficial use of the water resource. In 1970,

the Comptroller of Water Rights decided that no additional

irrigation water rights would be granted on Trepanier Creek

without supporting storage, and noted the creek as being "fully

recorded unless supported by storage."

This administrative action was in reaction to a request by the

Director of the Fish and Wildtife Branch for a minimum flow of

5.0 cubic feet per second in Trepanier Creek for fisheries main-

tenance purposes. Subsequently, an application for a 2.0 cfs

conservation purpose licence was applied for on November 26,

7987, and on June 15, 1989, an application to the Lieutenant

Governor in Council was made for a reserve of 4.6 cfs under

Section M oÍ the Water Act.

Recommendations for adjudication of the water licence applica-

tion and the Section 44 reserve application are contained in

sections 3.2.1 and 3.2.2 of this report.

2.3 Municipality of Peachland

The Municipality of Peachland is the largest user of Trepanier

Creek. It is licensed to divert water for domestic, waterworks
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and irrigation purposes. Allegations that the Municipality is not

exercising all of its licensed water rights were investigated. The

effect of the Municipality's fluctuating diversion rate on other

users was also investigated.

Section 3.3 sets out the findings of this investigation and recom-

mendations for further monitoring and regulation of licences.

Evidence submitted to the hearing of the Sinclair appeal indica-

ted that several licences held by members of the TDWUC díd not

accurately reflect the manner in which water was being used by

the licensees. Lrvestigation of the lands within the TDWUC was

undertaken to determine which licences did not correspond to

existing use, and to determine if the licences required amend-

ment or were subject to cancellation.

In addition, there were outstanding licence amendment applica-

tions which were investigated. Section 3.4 sets out recomlnenda-

tions for adjudication of licence amendments-

The water requirements of the TDWUC had historically been

conveyed by " ditch system. The water users individually

pumped water from the ditch for use on their property. Initial

construction activities for the Coquihalla highway resulted in

replacing the open ditch with an enclosed pipeline system for
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the water users' community. This action inadvertently resulted

in works being constructed across property owned by Mt.Walter

Dietrich, without his permission and without the necessary

authority of the Water Act.

Investigation was required to determine if the Dietrich property

was reasonably required for the works to convey water to the

water users. The Comptroller of Water Rights requested

submíssions from the property owner, the water users' commu-

nity, and the Ministy ol Transportation and Highways.

Resolution of this issue is discussed in Section 3.5 of this report.

DISCUSSION OF ISSUES AND RECOMMENDATIONS

A detailed discussíon is required for each of the issues briefly set out

in Section 2 of this report. The recommendations contained in this

section are the culmination of the investigation, and are to be con-

sidered by the Deputy Comptroller of Water Rights in his adjudica-

tion of the Sindair appeal as well as the other matters covered by this

investigation. Written submissions to the Comptroller, review of

historic correspondence, personal interviews, and site inspections

formed the basis for the recommendations set out below. The

December 1989 report entitled Trepaníer Creek Water Supply

Analysís was used for water supply and demand distribution informa-

tion. Other engineering and technical reports which lvere considered

in this investigation are listed in Appendix A.
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3.1 Sinclair Appeal

Mr. Thomas Sinclair posted a water licence application on

February 77,1987, proposing to divert and use 30 acrb-feet per

annum from Trepanier Creek, which flows through his

property, for irrigation of 20 acres of his land.

An objection to the applicatiory dated ]une 9, 1987, was registered

by Mt. Henry Moeller, chairman of the TDWUC, on behalf of the

water users' community. The basis for the objection was the lack

of available water from Trepanier Creek and that the users had

experienced water shortages in the past. The Municipality of

Peachland also objected to any further licensing of Trepanier

Creek.

3.1.1 The Regional Water Manager's Decision

The Regional Water Manager refused the Sinclair applica-

tion, in his February 70,1988 decision, on the grounds that

there is insufficient water in the soutce to enable him to

grant a new licence.

A. D. Zackodnik, P. Eng., Regional Water Manager, relied

on the information and recommendations contained in

the engineer's report on the application. The report

concluded that there was not sufficient unrecorded water

available to supply the existing licences in addition to the

quantity requested by Mr. Sinclair.
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The engineer's report summ/rized the licensed demand

of Trepanier Creek at 6.08 cfs, based on a 100-day irrigation

season. Flow records from Water Survey of Canada

gauging station 08NM041 were analyzed to deteimine the

available water supply.

The report concluded that:

$. o g "ls h¿ loo ,f t tr'|81,ç I 2-
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"According to flow record statistics and the prob-

ability of recurrence graph, the one in five year

drought (flow) for Trepanie¡ Creek is approxi- .,1

mately 5.25 cfs-ìth flows -6.0 cfslr less----
expected every three years. As there is insuffi-

cient flow to supply the irrigation demand, 4 out

of 5 years, it is recommended that this applica-

tion be refused."

3.1.2 Grounds for Appeal

Mr. Sinclair appealed the Regional Water Manager's

refusal of the irrigation application, in his letter of appeal

dated February 20,1988. The grounds for the appeal are as

follows:

1) A water use survey by the Water Management

Branch showed that 71.4 acre-feet of licensed water

use was not being used.
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2) The Ministry of Transportation and Highways had

acquired property on which there was 28.5 acrefeet of

irrigation rights.

3) That 99.9 acre-feet of water licensed was not being

used which fa¡ exceeded the 30 acrefeet requested in

the application.

Mr. Sindair maintained that if the 99.9 aqe'feet of unused

irrigation rights were cancelled pursuant to Section 20 of

the Water Act, there would be sufficient water for his

proposed use.

3.1.3 Hearing of the Appeal

A hearing of the Sinclair appeal was conducted through

exchanging written submissions between the parties to the

appeal. Initially the parties included the Regional Water

Manager, Mr. H. Moeller on behalf of the TDWUC, and

the appellant.

The Regional Water Manager relied on the engineer's

report to explain the basis for refusing the application.

After reviewing the engineer's report, submissions were

received from Mr. Sinclair, dated ll'lay 23,1988, and from

Mr. H. Moeller, dated Ma¡ch ?3,1988, and |uly A3,1988.

After exchanging the submissions, rebuttals were received

from Mr. Sindair, dated August 72,1988, and from Mr. H.
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Moeller, dated August 29,

Manager did not have any

the submissions.

1988. The Regíonal Water

further comments regarding

Trepanier C¡eek was inspected and the parties were

interviewed on September 7, 7988. The intake for the

Municipality of Peachland and its Silver Lake reservoir

were also inspected on that day. This inspection, the

interviews, and a review of the submissions to the

hearing of the appeal determined that a review of the

water supply from Trepanier Creek and the use being

made of that water must be completed before the appeal

could be adjudicated. It was also determined that the

Municipality of Peachland and the Fish & Wildlife Branch

of the Ministry of Environment should also be parties to

the appeal, as the decision on the appeal could affect their

interests in the Trepanier Creek watershed.

A thorough review of the water supply from Trepanier

Creek and the licensed demand for that water was

completed and summarized in the December 1989 report

Trepaníer Creek Water Supply Annlysís.

This report was included in a complete package of

information containing 24 documents which was sent to

all the parties to the Sinclair appeal, including the

Municipality of Peachland and the Fish & Wildlife Branch

of the Ministry of Environment. The opportunity to

present further submissions was offered to the parties.
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Submissions were received from the Municipality of

Peachland, dated ]anuary 29, 1990, from Mr. H. Moeller,

dated ]anuary 31, 7990, from Mr. T. Sinclalr, dated

March 6, 'l.ggo, from the Fish & Wildlife Branch, dated

March 74, 7gg1, and March 2, 7990, from the Recreational

Fisheries Branch, dated March 27,1990, and from N. G.

Banera, Allocation Section Head, on behalf of the

Regional Water Manager, dated May 30, 7990.

Again, these submissions were exchanged amongst the

parties for rebuttal. Mr. Sinclair responded in his letters

dated lune 17, 7990, and ]une 78, 1990. None of the other

parties had any further comments, thus completing the

hearing of the appeal.

Trepanier Creek was again inspected Septembet 17-20,

7990. The parties were interviewed on-site, and their

various interests and concerns were discussed.

Figure 2 shows a comParison between the total demand

for Trepanier Creek against the April-September hydro-

graph. The example years shown range from unusually

wet to extremely dry years.

3.1.4 Resolution of Appeal

On November 13, 1990, Mr. Sinclair filed an application

for a storage water licence on Lacoma Lake. This applica-
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tion is in support of his irrigation application, the refusal

of which is under appeal to the Comptroller of Water

Rights.

The storage purpose application will be adjudicated con-

currently with the appeal. I recommend that the appeal be

dismissed on the basis that the Regional Water Manager

properly adjudicated the application. Flowever, as the

Sinclairs now ProPose to provide storage in support of

their irrigation application, I recommend that the

application be reinstated and that two conditional water

licences issue to the Sinclairs. There is sufficient runoff

from the watershed upstream of Lacoma Lake to satisfy

the existing storage licences as well as the Sinclairs'

additional demand. The release of water from Lacoma

Lake in support of the irrigation withdrawals during Iuly,

August, and September will ensure that the Sinclairs'

irrigation use will not adversely affect other licensees'

rights, or the instream use of water by the fishery.

3.2 Fishery of Trepanier Creek

The sport fishery of Okanagan Lake provides economic, recrea-

tional, and social benefits to local residents and visitors.

Trepanier Creek has historically provided spawning habitat for

Okanagan Lake kokanee and rainbow trout. Trepanier Creek is

ranked by the Fish & wildlife Branch as the fifth important

tributary, producing an average 4,000 kokanee Per year'
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There are limiting factors to the fish productivity: habitat

quality, habitat quantity, and stream flow. Habitat quality and

quantity are ¡elatively fixed parameters, changing little from year

to year under normal circumstances. ÉIowever, due to upstream

diversions and changing weather Patterns, streamflow in the

lower reaches of Trepanier C¡eek may vary widely, and conse-

quently this has the greatest impact on the fishery. Therefore,

the protection ol or the provision ol water for the Trepanier

Creek fishery would help to ensure continued fish production.

3.2.1 Flow Requirements and Timing

The fishery of Trepanier Creek consists of two sPecies:

kokanee and rainbow trout. The water requirements and

timing are different for each species.

Matu¡e kokanee migrate to tributary streams during early

September and sPawn from mid September through mid

October. By the end of Muy, kokanee fry have descended

to Okanagan Lake, completing the annual cycle. Thus,

water requirements for kokanee cover the period of

September through M"y.

Rainbow trout ascend tributary streams during the spring

freshet and spawn mid-April through to the end of M"y.

Downstream migration of fry begins during ]une. How-

ever, a large percentage of rainbow trout fry maintain a

stream residence for at least a year before entering the

lake. This necessitates a year-round instream flow for
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rainbow trout.

several reports on water requirements for the fishery of

Okanagan Lake tributaries have been reviewed. 'The most

recent report, Assessment of Alternatioes to Enhance

Ol,anagan Løke Fishery (Dobson Engineering, June 1990),

identified optimum water requirements for kokanee at 5.8

cfs between September and M"y, and optimum water

requirements for rainbow trout at 10.0 cfs throughout the

year.

In the June 15, 1989, memor¿rndum to the Director of the

Water Management Branch, D. W. Narver, Director,

Recreational Fisheries Branch (now Fisheries Branch),

apptied for a reserve of 4.6 cfs of water in Trepanier Creek,

which flow was required to support the fishery to meet

current and projected angling demand.

For the purposes of this report and the investigation of

Trepanier Creek, the fishery instream flow requirements

have been taken as 4.6 ds, which instream flow is required

at the mouth of the stream. Due to seePage and evapora-

tion losses from the channel upstream of the mouth,

which approximate 1.0 ds, the fishery instream demand is

considered to be 5.6 ds at the gauging station.

A comparison between the Trepanier Creek hydrograph,

the distribution of licensed demand, and the water

requirements for the fishery has been done. This compari-
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son shows that conflicts do not arise between irrigation

diversions and kokanee instream flow requirements,

provided existing licensed storage is used beneficially,

except perhaps during September in dry years. As the

water requirements for rainbow trout cover the entire

irrigation season, there is significant conflict between the

instream flow required for rainbow t¡out and the eústing

irrigation and waterworks diversions.

32.2 Historic Protection of Instream Flow

ln 7970, the Director of Fish & Wildlife Branch requested a

minimum flow of 5.0 cfs be maintained in Trepanier

Creek for maintenance of the fishery of this stream. This

request is the first known documentation of any request

for protection of Trepanier Creek flow for instream use.

However, at that time, diversion licences had already

accounted for most of the low flow of Trepanier Creek.

The Comptroller of Water Rights acknowledged there was

a need for instream flow, but could not ensure 5.0 cfs

because of the volume of water already committed to

licensed withdrawal. To "reserve" what remaining

unlicensed base flow there was in Trepanier Creeþ the

Comptroller noted the stream as fully recorded for

irrigation purpose unless supported by storage. Since that

commitment by the Comptroller, 4utttgq!¡94_liç_"-1ç"t
issued on rrepaniî 

ï:iåi: #;1i:iil rffiH:
Branch filed a conservation purpose application. In ]une
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The intent of this application was to set aside water for the

instream benefit of the fishery. That intent can be realized

by the application of the Ministry's policy to consider the

instream water requirements for fish in adjudicating

water licence applications, or by granting of a reserve of

unrecorded water by the Lieutenant Governor in Council

pursuant to Section M oÍ the Water Act. The

Recreational Fisheries Branch has applied to the

Lieutenant Governor in Council for such a reserve.

32.4 Application for Reserve - Section 44

On ]une 75, ']-,989, Dr. D. Narver, Director of the

Recreational Fisheries Branch, applied to the Comptroller

of Water Rights for reserves under Section 44 of the

Water Act, on Mission, Powers and Trepanier Creek.

Investigation of the reserve application on Trepanier

Creek has been completed.

Section M of the Water Act states, in part:

"M. (1) Where it appears to the Lieutenant

Governor in Council advisable, in order to

enable a person to investigate the suitability of a

stream for any PurPose, or in order to make

provisions for a water supply for a waterworks,

irrigation or power system or project, or for the

use of the Crown for any PurPose, he may by

order in council reserve all or part of the
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unrecorded water of the stream from being

taken or used or acquired under this Act.

(3) Every reservation made under this se'ction

applies to water which by reason of the abandon-

ment or cancellation of a licence becomes

unrecorded water during the existence of the

reservation."

Thus, the Lieutenant Governor in Council may reserve

all or part of the unrecorded water of Trepanier Creek

from being taken or used or acquired under the Water Act

where it appears advisable. Although this section refers

only to tþ.e unrecorded water, subsection 3 implies that a

reserye may cover water currently under licence which

may become unrecorded at some future date. Thus, in

adjudicating the reserve application, the quantity of water

to be reserved need not be unrecorded at the time the

reservation is granted.

Clearly, during parts of the year there is significantly less

than 4.6 cfs of unrecorded wate¡ in Trepanier Creek' For

example, during a drought with a l0-year recurrence,

there would be approximately 2.0 ds of unrecorded flow at

the gauging station during ¡uly, no unrecorded flow

during August, and less than 0.2 cfs of unrecorded flow

during the first two weeks of September. Given the losses

of approximately 1.0 cfs between the gauging station and

the mouth of Trepanier Creek, there will be extended
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periods of no flow at the mouth during a l-in-l0-year

drought.

A reserve of unrecorded water under Section'44 of the

Water Act could not improve those drought situations.

Flowever, a reserve will prevent the granting of new

licences, except licences for domestic purpose, which

would diminish the instream flow available for the

fishery. Additionally, a reserve would provide a mechan-

ism for improvement of the instream water supply if

existing rights are cancelled or abandoned in the future.

provided that the fitling of storage is regulated to a

reasonable rate, the¡e is generally unrecorded water

between mid-September and the end of ]une.

It is concluded that there is unrecorded water which could

be reserved, except during the latter part of the irrigation

season.

A number of reports on the fishery of Okanagan Lake and

its tributaries have been reviewed with regard to the

justification and need for a reserve of water for fishery

maintenance purpose. Submissions to the hearing of the

sinclair appeal by the Fish & wildlife Branch were also

considered.

The kokanee fishery is the priority fishery of Trepanier

Creek. There is ample evidence of this fishery' An
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average of 4,000 kokanee sPawners have been docu-

mented during the years 1983'89, with a high of 7'600

spawners in 1985 and a low of 700 in 7987- In 7984,

approximately five percent of the total kokanée escaPe-

ment for Okanagan Lake was to Trepanier Creek. As

more than 50 percent of the kokanee escaPement is

attributable to shore sPawners, Trepanier Creek has

contributed up to 10 percent of the stream spawning

kokanee from Okanagan Lake.

Therefore, failure of the Trepanier Creek kokanee fishery

would^ have a measurable detrimental effect on the

overall fishery of Okanagan Lake, as well as a detrimental

impact on social and recreational benefits associated with

the fishery. There is justification for the reservation of

water to benefit the kokanee fishery.

The rainbow t¡out fishery of Trepanier Creek by compari-

son is not well documented. Visual surveys and site

sampling indicate that Okanagan Lake rainbow trout

spawn and rear in Trepanier Creek. Although there have

been a number of estimates of the capacity of Trepanier

Creek to support the rainbow trout fishery, there has been

no quantifyitg measure of the existing fishery'

Since kokanee is the primary fishery of this stream and

the period for which water is required for this fishery

coincides more or less with the period where unrecorded

flow exists, the reservation of 4.6 cfs of unrecorded water
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under Section 44 of the Water Act is reconunended.

The quantity to be reserved should be limited to the

quantity required for kokanee. It is recognized that the

optimum flow requirements for rainbow are greater than

for kokanee. Ffowever, the rainbow trout productivity is

already limited severely by low suûuner flows which will
not be improved by u reserve. Significant steps to

improve the summer flows by developing and using

storage releases or by pumping water from Okanagan Lake

would be required to achieve optimum rainbow trout

productivity from Trepanier Creek.

3.3 Licences Held by Municipality of Peachland

Investigation of the Municipality of Peachland's use of its
licences was undertaken to determine if the municipality is

overlicensed, if it is operating within the terms of its licences,

and what effect the municipality's use of water has on other

users.

This study included a review of annual water consumption

reports from the municipality, a review of actual water meter

charts for 1988, 1989, and 1990, and personal discussions with Mr.

R. Marriott, Public Works Superintendent. The study did not

include the municipality's Peachland Creek or Okanagan Lake

water systems, which are operated independently.
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These figures demonstrate the variable diversion rate

within this period. Although average monthly diversion

for the April-September period, as shown in Figures 5 and

6, is significantly less than the municipality'é licensed

diversion rate, during July, August, and September the

instantaneous peak diversion rates are close to-and for

brief periods exceed-the licensed diversion rate.

For comparison, the Municipality's annual water con-

sumption records were compared to its licensed demand.

The average annual consumption by the MuniciRali!¡-

from Trepanier Creek, for the years L984'91, wat269 )

milliolgallons a year. Its licensed quantity is equivalent
\qg$ilion gallons a year. Thus, the Municipality has

used approximately 44 percent of its licensed volume on

an annual basis.

Accordingly, it aPPears that the Municipality is ovel-

licensed and most of the excess is for waterworks purpose.

lfowever, the rate of development and growth in this area

in the near future may be significant. Consequently, any

excess now may be beneficially used in the nea¡ future. It

is difficult to predict, with any certainty, at what point full

benefÍcial use of the Municipality's water lines will occu¡.

3.3.2 Terms of Peachland's Licences

The Municipality of Peachland has acquired a number of

water licences, through expansion of its boundaries, in

f I Efeo
'3
l¿\ 
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addition to the licences applied for and granted to the

municipality. Peachland now holds 29 diversion licences

from Trepanier Creek and 6 storage licences on Silver

Lake. Peachland also holds two water licences for diver-

sion of Mile Creek into Silver Lake, with ¡ediversion

from Trepanier Creek. The Mile Creek diversion licences

are not considered in this study, because the diversion

works have not been constructed.

Essentially all the irrigation licences held by Peachland are

"standard" licences. There are no special clauses, special

restrictions or conditions for water diversion.

Where storage licences have been granted along with

diversion licences, there are no clauses necessitating

storage releases in support of the diversion.

However, upon review of the engineer's reports for the

Municipatity's most recently granted storage licences, it is

clear that the construction and use of storage was a

condition of the granting of those water rights. It has been

determined that the omission of a storage release clause in

the diversion licences was in error. Other irrigation

diversion licences issued on Trepanier Creek at about the

same time had special clauses setting out conditions for

storage releases.

Those errors, which arise in Conditional Water Licences

57868,57870, and 62125, ßâY be corrected under Section 15
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of the Water Act and are recommended in a separate

rnemorandum to the Deputy Comptroller. The addition

of special clauses stating...

"The rights granted under this licence are

exercisable only during such times as the works

authorized under Conditional Water Licence

on Silver Lake are being maintained and

operated to the satisfaction of the engineer for

the Vernon Water District."

will place the same obligations for storage releases as for

other licensees whose rights were granted on the condi-

tion of having storage releases.

The domestic and waterworks purpose licences, held by

the Municipality, authorize the diversion and use of

water at a daily rate. That rate totals 7,01'0,736 gallons a day

during the April-september period and 1,084,908 during

the remainder of the year. There is no provision in these

licences permitting a rate of diversion exceeding the

average daily rate.

The majority of Peachland's waterworks purpose licensing

is authorized under Conditional Water Licence 20626,

which was issued on April7,7952, from amendment of an

old power purpose licence. There was no justification for

the quantity of this licence. No evidence could be found

to show that the quantity of the licence has ever been



-25_

reviewed in the Past.

Further examination of this licence should be undertaken

to determine if it is appropriate for regulation of the rate

of diversion. As noted earlier in this report, the

Municipality,s peak use rate approximates its total

licensed diversion rate; however, on a monthly average

and annual basís, its use is significantly less-

3.3.3 Effect on Other Users

Most of the Municipality's licences authorize diversion

workS described as "diversion structure, balancing reser-

voir, pump, chlorinator and PiPe." In actuality, the intake

structure is a dam. The pondage behind the intake dam

does not function as a balancing reservoir. A balancing

reservoir would buffe¡ peak consumption rates, maintain-

ing a relatively constant stream diversion rate. Investiga-

tion has shown that diversion is directly from stream flow

and the Municipality's fluctuating rate of diversion has

caused intermittent flow downstream of its intake.

There is about 2 cf.s of Trepanier Creek flow which is

presently licensed to the Municipality which serves only

to satisfy the peak instantaneous demand. A requirement

that the Municipality develop adequate balancing capacity

within its water system could provide a more consistent

instream flow for the fishery of Trepanier Creek.
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Peachland has responded to complaints by the TDWUC of

water shortage caused by peak municipal consumption

rates and are more cognizant of its effect on downstream

water diversions. However, as the area served by this

water system develops and the Municipality's use of water

increases, proper balancing capacity will be absolutely

necessary.

The examination of Peachland's waterworks PurPose

Iicence, recommended in the previous section of this

report, should include studying levels of balancing

capacity. In-line balancing storage volumes necessary to

offset daily, weekly, and monthly peaks should be

determined. Consideration can then be given to the

options for regulating the Municipality's diversion and

ordering it to provide a reasonable balancing reservoir

capacity.

A cursory inspection of the Munícipality's water intake

works determined that, as interim measures, stop logs

may be installed in its primary screening chamber which

would maintain a constant overflow back to the stream.

This would a¡tificially produce balancing by maintaining a

constant minimum flow past the intake.

Nevertheless, Mr. R. Marriott advises that Peachland is

investigating solutions to its need for balancing capacity.

An engineered solution to this problem may be realized

in the near future.
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conflict between Mr. Walter Dietrich and the TDWUC

over the pipeline crossing of his property showed that the

Regional Water Manager had not properly considered the

impact on affected landowners.

Consequently, on November 29, 7989, the Comptroller of

Water Rights assumed responsibility for completing

adjudication of the change of works amendment, as it
pertained to those licences not already amended and

reopened the consideration of the licence amendments

completed by the Regional Water Manager.

Notice was given to affected property owners in accord-

ance with the requirements of Section 15 of the Water Act.

Mr. Dietrich objected to the works crossing his property.

Mr. Dietrich gave notice to the water users' community to

remove the works from his land or Pay a rental. This

dispute between Mr. Dietrich and the water users'

cornmunity culminated on Iuly 15, 1989, when the

landowner excavated the pipe and severed it with a chain-

saw, cutting off most of the communit¡l's water supply.

Water service was eventually restored to the community.

Submissions were requested by the Comptroller on the

application for change of works and the requirement of

Mr. Dietrich's property for the works.

Although substantive legal arguments were submitted by

the lawyers for the landowner and for the water users'
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community, the question of whether Mr. Dietrich's

property was reasonably required for the construction,

operation, and maintenance of the works owned by the

water users' community does not now have to be

answered. As a result of a settlement initiative put forth

by the writer, the matter was resolved to the satisfaction of

the parties. Mr. Dietrich has now agreed to an easement

for the community's works. The details of the settlement

agreement are discussed in section 3'5 of this report'

There were no othe¡ objections to the change of works

application. where the Regional water Manager has

already amended licences, those decisions were

improperly made and the new works are not correctly

shown. Those decisions must be revoked under Section

36 of the water Act. It is recommended that the applica-

tion be granted and that all TDWUC members' diversion

Iicences be amended under section 15 0f the water Act of

British columbia, and new licences be issued in substitu-

tion. The location of the existing works is shown in

Figure 7.

9.4.2 Unused Water Licences within TDWUC

A water use survey of licences within the TDWUC was

conducted by regional Water Management staff in 1987.

The survey identified the area of land under irrigation for

each of the members' property. This survey information

has been reviewed and further confirmed by site inspec-
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tion during September 1990 and review of 1988 aerial

photography. Sufficient evidence has been gathered to

substantiate cancellation of some water rights under

Section 20 of the Water Act. Flowever, cancéllation of

unused licensing is not recommended at this time.

Where there is sufficient evidence to undertake cancella-

tion, those rights are suPported by storage in Lacoma Lake.

A substantial initiative has been put forth by licensees to

develop that storage and there has been a commitment to

utilize their rights in accordance with the licence condi-

tions.

The previous lack of developed storage in Lacoma Lake,

the impact on lands from the construction of the

Coquihalla Highway, and the Ministry of Agriculture's

crop replacement program are all factors which have

affected irrigation use within the TDWUC. Those land-

owners and licensees affected by these factors should be

granted a reasonable period of time to react to the recent

changes and to establish beneficial use of water.

Therefore, it is recommended that any initiatives to cancel

water rights for non-beneficial use be stayed for 2-3 yearc.

The information in this report can be referenced at that

time to determine if, in fact, any changes in irrigated areas

ocqrr.
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The following is a comparison of the licensed irrigation

quantity versus actual use for water users' community

members.

Final Water Licence 66523 - Klein

. This licence was issued in substitution of FWL 6609,by

the Regional Water Manager, on April 18,1989.

o It authorizes the diversion and use of 45.83 acre-feet per

annum for irrigation of 15.28 acres, and 500 gallons a

day for domestic PurPose.

o The 1987 water use survey identified 12.9 acres under

irrigation.
. The new highway encroached uPon about 1 acre of

previously irrigated land.

. Approximately 2-3 acres of land has since been brought

under irrigation. Fruit trees and grape vines are being

grown on this additional acreage.

o No cancellation of irrigation rights is appropriate.

. The granting of this licence, by the Regional Water

Manager, in substitution of Final Water Licence 6609'

did not follow the procedure required by the Water Act,

and the licence does not correctly show the location of

the existing works. Therefore, the decision must be

revoked and the licence reamended.

Conditional Water Licence 62053 - FiPke

o This licence authorized diversion of 21 acrefeet for

irrigation of 7 acres and 250 gallons a day for industrial

stockwatering.
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o The 7987 water use survey established that 9.2 acres

were being irrigated.

. This property has been subdivided and Partly amalga-

mated with other FiPke ProPertY.

. Some of the irrigated land was taken as highway right-

of-way, offsetting some of the over use.

o The remainder of over use is offset by the transfer of

water rights by Mrs. Fipke and amalgamation of the

properties.

. The rights under this licence are to be apportioned.

. The portion allocated to the Fipke property shall be

combined with the rights under Final Water Licence

19399, into one licence.

Conditional Water Licence 62055 - Highwa)¡s

. This licence authorizes the diversion of 3.51 acre'feet

for irrigation of 7.17 acres.

o The 1987 survey did not find any beneficial use.

. Site inspection in 1990 confirmed the lack of use.

. The rights under this licence have been transferred as

part of a settlement package resolving the dispute

between Highways /TDWUC / Dietich.

. These rights were combined with the rights under

Conditional Water Licence 62057, into one licence.

Conditional Water Licence 62057 - Highways

. This licence authorized the diversion ol 3-99 acre-feet

for irrigation of 1.33 acres.

¡ The 1.987 survey did not find any beneficial use.
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o Site inspection in 1990 confirmed the lack of use.

o The rights under this licence have been t¡ansferred as

part of a settlement package resolving the dispute

between Highways / TDWUC / Dietrich.

. These rights were combined with the rights under

CWL 62055, into one licence.

Conditional Water Licence 19399 - FiPke

. This licence authorizes the diversion of 15.6 acrefeet

per annum for irrigation of 5.2 acres and 250 gallons a

day for domestic PurPose.

. The 1987 survey confirmed irrigation of 3.7 acres of

land under this licence.

o The property has been subdivided and amalgamated

with other land previously owned by the Kliens.

o The apparent under use of this licence is offset by the

overuse on the previous Klein property.

. An application for T/A to the new property description

has been received.

o As the priority of this right is the same as the priority of

the portion of CWL 62053 allocated to the Fipke ProP-

erty, the rights will be amalgamated into one licence.

o Cancellation of the unused portion of this licence is not

appropriate.

Final Water Licence 49522 - McKague

. This licence authorizes the diversion of 74.M acrefeet

per annum for irrigation of 4'78 acres, ild 500 gallons a

day for domestic use.
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Tlne 1987 survey identified irrigation of 8.27 acres,

which is 4.78 acres in excess of that permitted under the

licence.

Measures have been taken by the manager of the water

users' community and by the licensee to reduce the

amount of land under irrigation. However, as this

irrigation is for pasture and not for forage crops or tree

fruits, the three-foot duty may be somewhat high.

Regulation of this licence may be required.

This licence must be amended under Section 15 and a

new licence granted to authorize the new works.

Final Water Licence 21330 - Hunyadi
. This licence authorizes the diversion of 7.5 acrefeet for

the irrigation of 3.0 acres.

T\e 7987 water use survey confirmed that 7.5 acre-feet

was being used, but that quantiqy is sufficient for only

2.5 acres. A 3-foot duty is consistent with other lands in

the area.

CWL 58074 is also appurtenant to Hunyadi's land.

This licence must be amended under Section 15 of the

Water Act to authorize the new works.

The appurtenant land has been subdivided and there-

fore this licence needs amendment under Section 17 of

the Water Act.

Conditional Water Licence 58074 - Hunyadi
. This licence authorizes the diversion of 30 acre-feet per

annrun for irrigation of 10 acres.

a

o



-35-

This right is in addition to FWL 27330, which is also

appurtenant to Mr. Hunyadi's la¡rd.

The 1987 survey identified 5.2 acres of land irrigated

under this licence, representing a bmeficial use of 15.6

acre-feet per annun.

Site inspection during 1990 determined that the irriga-

ted area had been reduced, due mainly to croP replace

ment under the Ministry of Agriculture Program.

There is evidence to support the cancellation in part of

this licence, insofar as 13.5 acre-feet is concerned. This

would leave a right to irrÍgate 5.5 acres with 16.5 acre-

feet under this licence, which adequately reflects

established beneficial use of water.

However, the property has been subdivided since the

survey and inspection. This licence must therefore be

apportioned pursuant to Section 77 of the Water Act.

Existing practice to provide the new landowners with

time to put the water to a beneficial use should be

adhered to. Thus, no cancellation of rights is recom-

mended at this time.

Amendment under Section 15 of the Water Act is
required to authorize new works.

This licence was granted on the condition that storage

releases would be available from Lacoma Lake. How-

ever, there was no clause in the licence specifying that

condition, unlike other irrigation licences issued at

about the same time. That omission was in error.

Amendment of this licence must include the correc-

tion of that error, by implementing the following
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special clause, which is similar to other special clauses

for storage release from Lacoma Lake:

"The rights granted under this licence are exer-

cisable only during such times as the works

authorized under Conditional Water Licence

58075 on Lacoma Lake are being maintained

and operated to the satisfaction of the engineer

for the Vernon Water District."

Final Water Licence 66255 - Harris

. This licence authorizes the diversion of 7-5 acre-feet per

annrun for irrigation of 3.0 acres.

o The 1987 survey found 3.54 acres to be irrigated and

that the correct duty was 3 feet, and therefore estab-

lished the use of.10.62 acre'feet Per annum, an apparent

over use of 3.12 acre'feet.

. Inspection of the land in 1990 showed a reduction in

irrigated land resulting from a Ministry of Agriculture

crop replacement Program.
. The area of irrigated lands has been reduced sufficiently

that, even with an inc¡ease in duty, there is no longer

an over use of water on this land.

. Approximately 2.5 acres remain under irrigation.

Mixed market vegetables are grown.

. This licence was issued in substitution of CWL 20689,

by the Regional Water Manager, but the amendment to

the licence did not follow the procedure required in the

Water Act, and the licence does not correctly show the
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location of the existing works. Therefore, the decision

must be revoked and the licence re'amended.

Conditional Water Licence 57872 - Thiesmann

o This licence authorizes the diversion of 39 acre-feet per

annlun for irrigation of 13 acres.

. The rights under this licence are exercisable only when

storage from CWL 57875 on Lacoma Lake is being

operated to the satisfaction of the engineer.

. The 1987 survey found only 1.3 acres irrigated and this

was confirmed in a site inspection in 1990.

. The date set for establishing a beneficial use under the

licence was December 37, 7986, but was extended to

December 3'1.,1989.

. There is sufficient evidence of lack of beneficial use to

warrant cancellation in part of this licence.

o The licensee attributes the lack of irrigation use to the

fact that the required storage in Lacoma Lake had not

been developed.

o The licensee actively ParticiPated in the development

of storage works on Lacoma Lake and intends on

irrigating more land now that the¡e is a more sec¡,rre

water supply.

. There is a pending subdivision of the appurtenant

land; thus, amendment of this licence is not recom-

mended at this time.

. Any initiative for cancellation of rights should be

stayed until after the subdivision is registered and the

new property owners have had a reasonable period of
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time to establish beneficial use.

Conditional Water Licence 57874 - Moeller

. This licence authorÞes the diversion of 39 acre-feet per

annum for irrigation of 13 acres. It is backed by storage

under CWL 57875 and storage release is a condition of

the exercise of the diversion right.

. The 1.987 survey found 13 acres under irrigation and

this was confirmed by inspection of the site.

o This licence is to be amended under Section 15 of the

Water Act to authorize new works.

Conditional Water Licence 57876 - Moeller

. This licence authorizes diversion of '1.2 acre-feet per

annrun for irrigation of 3 acres.

o The licence has an error, as the area of land to be

irrigated should be 4 acres.

o The 1987 survey found only one acre of irrigated land

under this licence.

o Site inspection shows that additional acreage of grape

vines were developed but the licensee has subsequently

reduced the irrigated area under a Ministry of

Agriculture crop replacement program.

o As the area of irrigated land has increased and changed

within the last three years, there is not sufficient

evidence to support cancellation of any portion of the

rights under this licence at this time.

. This licence requires amendment under Section 15 of

the Water Act to authorize new works.
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3.4.3 Application for Extension of Time

-
In a letter dated September 2, 7990, H. Moeller requested

an extension of the time required to construct works on

Lacoma Lake for development of storage. This request

applies to all storage licences on Lacoma Lake.

The storage licence holders are seriously pursuing the

development of storage works and a¡e now fully aware of

the benefits of storage, as well as their obligation to release

water from storage.

Mr. H. Moeller has advised that the upgrading of the dam

was undertaken during the summer of L99L and that a

new control structure was installed. The application for

extension of time is not now necessary.

Flowever, the dam should be inspected by Regional staff,

to ensure its structural integrity. Any improvements or

repairs that may be required can be dealt with by the

engineer.

3.4.4 Certificate of Incorporation

The TDWUC Certificate of Incorporation must be updated

as a result of the number of licence amendments recom-

mended herein. The new Certificate of Incorporation

should also include Mr. Dietrich, as his property will be

served by the TDWUC's works.
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The new Certificate of Incorporation has not been

prepared at this time. As most of the licence amendments

recommended herein require the giving of notice and are

subject to the right of appeal, the new Certificate of

Incorporation should be prepared after new licences have

issued.

3.5 Resolutíon of Dispute between Dietrich and TDWUC

Mr. Dietrich owns property between Trepanier Creek on the

west, and Trepanier Bench Road on the east. For many years the

TDWtiC ditch passed along Mr. Dietrich's property. There was

never any registered easement for the ditch, although the

original Crown grant for the property did exclude an irrigation

ditch from the grant of Crown land. Ffowever, the ditdr was not

the cause of the dispute. It was the replacement of the ditdr with
a pipeline which created the conflict.

I¡r order to facilitate construction of the Okanagan Connector to

the Coquihalla Highway, the Ministry of Transportation and

Highways (Highways) negotiated working easements with
landowners along Trepanier Bench Road. Highways also agreed

to replace the TDIAIUC's ditch water system with a pipeline to

prevent interruption and contamination of its water supply.

Highways entered into a contract with a private construction

company, whidr installed the pipe.

This project proceeded on the understanding that all the

necessary permits and permission required was in place. It also
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proceeded on the understanding that the pipe would be placed in

the existing ditch. In reality, however, it was impractical to

follow the exact course of the meandering ditch with consecu-

tive lengths of straight pipe. Consequently, the pipe generally

followed the course of the ditch, but it was not placed exactly in

the ditch in several areas.

To complicate matters, it was subsequently discove¡ed that

Highways had not entered into a working easement agreement

with Mr. Dietrich, but, in fact, trespassed on his property.

Highways did compensate Mr. Dietrich and paid him $2300 for

site disturbance and trespass. That payment, however, was not

compensation for installing the pipe across Mr. Dietrich's land.

At the time the pipe was installed, Highways was also a member

of the water users' community by vi¡tue of its acquisition of

lands licensed to be served by the community system and of

licences appurtenant to those lands. Therefore, when Highways

installed works across Dietrich's property, they were operating as

agent for the TDWUC and, at the same time, were also operating

as licensee.

Mr. Dietrich continued to object to the pipe across his land,

which pipe was installed without his consent or without legal

authority. At the time the pipe was installed the licences did not

authorize pipe; rather, they authorized a ditch.

On |anuary 73,1989, Mr. Dietrich wrote to the TDWUC, advising

them to immediately remove their works frorn his property and
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compensate him for damages, or Pay a $200 per month user fee,

ret¡oactive to December 7987.

The TDWUC and Mr. Dietrich did not come to any agreement,

and on ]uly 15, L989, Mr. Dietrich excavated the pipe and cutit

with a chainsaw, thereby severing the water supply to most of

the water users. Water supply was restored after several days,

but the conflict between the landowner and the licensee was not

resolved.

The Comptroller reopened the application for a change of the

works from ditch to pipe to determine if Mr. Dietrich's land was

reasonably required for the construction, maintenance' and

operation of works owned by the water users' community. If the

change of works was granted the water users would be in a

position to expropriate an easement from Mr. Dietrichi however,

if the change of works was not granted, then the water users

would have to move the pipe. The Comptroller requested

submissions from the parties in his investigation of the amend-

ment application.

The TDWUC also threatened legal action against Highways and

claimed damages of approximately $20,000, as it felt that

Highways was negligent in installing the waterline without

confirmation of landowner agreements.

Mr. Dietrich and his solicitor were met on the subject property

during an inspection of the site, as part of the investigation of

the change of works application. Mr. Dietrich's objection was
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not focused on the actual loss of his land, or on the impact that a

pipetine would have on future development, but, rather, it was

focused on a number of other issues relating to water licences

and disagreements with the community as a whole. Thus, it
appeared that there may be a possibility for resolving the issue.

Various aspects of the water law were discussed. Mr. Dietrich's

plans for developing or using the property were also discussed.

The information indicated that a need for water was an impor-

tant factor in the future development of the property. Therefore,

a settlement initiative was proposed to Mr. Dietrich and his

lawyer. The initiative involved three parties: Highways,

TDWUC, and Mr. Dietrich.

The basic principles of the settlement initiative were:

Highways could transfer some unused irrigation and

storage water rights to the TDWUC, and a cash awa¡d for an

out-of-court settlement.

The TDWUC could, in turn, transfer the irrigation and

storage rights to Mr. Dietrich, along with one hundred

dollars in cash and a commitment to serve his property

with water for an eight'lot subdivisÍon, in exchange for an

easement over Dietrich's property for the newly installed

pipeline.

The initiative has ¡esulted in settlement of the differences

between the three parties, and transfer of the appurtenance of

Conditional Water Licences 62055 and 62057 has been approved.

1.

2.
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The granting of a domestic licence for 8,000 gallons a day to

supply eight lots of Mr. Dietrich's proposed subdivision is also

recommended, completing the settlement.

SUMMARY

The water supply of Trepanier Creek is used for waterworks and

domestic purpose, for irrigation PurPose and for the fishery. Storage

facilities balance the skewed seasonal supply against the seasonal

demand. For the most part, there are only three users of the stream:

the Municipality of Peachland, the TDWUC, and fisheries. Other

individual domestic users are insignificant in comparison to the total

demand and to the stream flow.

Therefore, it should be relatively easy to ensu¡e that the interests of

all users are met without significant impact on another user. A basic

framework for monito¡ing and regulating water use will provide an

easy and quick means of resolving water use problems:

The framework should include:

water supply data collection
water diversion data collection
storage release data collection

The Water Survey of Canada gauging station should be continued' It

will continue to provide a useful data base. Mofe importantly,

however, this station can provide an instantaneous reading of the

available water supply from Trepanier Creek for monitorÍng and

regulation purposes.

7.
2.
3.
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An engineer under the Water Act has the power to order the

construction, installation, and maintenance of any measuring device.
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benefit the licensees in ensuring the most efficient use of their storage

quantities.
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The granting of a reserve of unrecorded water, under Section 44 oÍ

the Water Act, will ensure that instream flow requirements for the

fishery of Trepanier C¡eek are not impacted by new proposals for

diversion from the sfream. Such a reserve also provides a mechan-

ism for improvement of instream flows uPon licence cancellation or

abandonment-which protection the Fish and Wildlife Branch has

sought for a number of years.

Ultimately, the Fish and Wildlife Branch seeks to have optimum

instream flows for the fishery of Trepanier Creek. However, without

additional headwater storage or an Okanagan Lake pumping statíon,

specificalty for providing instream flow for fisþ there will be times

during low runoff years when the instream flow for fish will be less

than optimum.

Nevertheless, Trepanier Creek should continue to provÌde adequate

domestic, waterworks, and irrigation water supplies for many

Peachland area residents, as well as spawning and rearing habitat for

kokanee and rainbow trout from Okanagan Lake. The social and

economic benefits derived from the water resource of Trepanier

Creek are sha¡ed amongst those individual users, the general public,

and the Province. The responsibility for ensruing that those benefits

are fairly appropriated, and that the water resource of Trepanier Creek

is sustained and healthy, rests with the Water Management Divisio¡L

of the Ministry of Environment, Lands and Parks.

The first step to achieving that goal has now been completed.





TABLE 1

LO.¡l FLOl.l ESTIMATES

7-day Avera-oe Low Fl ow Estimates ( in cfs )

Períod

A.príl
I'lay
June
J uìy
August
Sept. i-15
Sept.16-30

Rec urrence I nterva'l

I Ín 2 year 1 in 5 year I in 10 year 1 in 25 year

t?.7
66.?
J5. O

t2.0
7 .59
7.19
7 .16

15-day Average Low Flow Estinates (in cfs)

Recurrence Interval
Pe rí od I in 2 year 1 Ín 5 year 1 f n 10 yea r I Ín 25 yeê r

8.7 4

39. 4
2?.2
8.54
5.4?
5. 02
5.5i

7.74
30.0
17.8
7.24
4 .62
4. 16
4. 68

7.08
2?.3
14.4
6.14
3. 98
3. 4l
3. 91

6. 04
?on
3.52

1 Ín 25 yeê r

Juìy
August
Sept. l-15

PerÍod

J uìy
August
Sept. l-15

11.3
/. oo
7.t6

8. 18
5.43
5. 08

8. 34
5.7?
5. Jb

7 .02
4. 60
4.26

7.12
4. 88
4. 50

6.t?
4.i6
3.7 4

30-dey Average Low Flow Estimates (in cfs)

Recurrence Interva'l

I in 2 year I in 5 year 1 ìn 10 yea r

iI.7
7.95
7 .47

rl,later Survey of Canada records fromtl9-?7 and 1960-8g. -The data of thejusted to ¿ccount for the reducedk resulting fron Brenda Hines,
he estimates are based on the presentwatershed area' upstream of the EaugÍng statíon, of 63 square miles.

Estímates are derived using the MínÍstry of Environment Hsc DATA FREQANp rog ram



TABLE 2

SUMN,ÍARY OF LICENSED DEN{ANTD

Period

Oct. l-April30
M"y
June 1-15

]une 16-30
Iuly
August
Sept. 1-15
Sept. 16-30

Licensed
Diversion
Demand

2.M
5.85
6.37
6.37
6.60
6.22
5.01
7.91

Storage
Demand

Total
Demand

2.83
6.62
7.74
6.37
6.60
622
5.01
1.91

Storage**
Release

l.s
7.4
1.0

Net
Demand

2.83
6.62
7.1,4

6.37
5.10
4.82
4.07
7.97

0.77
0.77o!

.

Licensed Demand by Purpose
(from WLIS ücence Demand Report 97/77/01)

Waterwo¡ks 387,322,000 gallons per year
Domestic 20,750 gallons a day
Industrial 4,?50 gaìlons a day
IrrÍgation (municipal) 877.79 acre'feet per annum
Irrigation 270.77 acre-feet p€r annum
Storage 476.6 acre-feet per annum+

*20 acre-feet per annum of this quantity recoûunended for cancellation (C.62054,
C.620%, C.62058). Storage demand rate based on reduced storage quantity.

**Storage release rate shown is based on the release of storage for those irrigation
licences with dauses requiring reservoir operation to the satisfaction of the
engineer. The rates shown are equivalent to the diversìon dema¡rd rate of the
irrigation licences, based on the seasonal distribution of irrigation requirements.
Other optional storage licences are not induded in the_ storage ¡elease figures.



rABLE 3

SUMMARY OF APPLICATION DEMANID

Application

-

8000892
8001101
8001156
8001158
8001171
8001369
ADM-Sec. 44
8001472
8001473

8001,479

8001516
8001585

Quantity
Applied for

-

30.0 acre'feet
2.0 cft

1,000 gad
1,000 gad
5,000 gad

500 gad
4.6 ds

a,000 gad
45,000 gad

102 acre-feet
500 gad
2.1 acre-feet
500 gad

30.0 acre-feet

Quantity to
be Licensed

30.0 acre-feet
rec. refused
500 gad
500 gad
250 gad
undetermined

4.6 ús
8,000
0
0
undetermined
undetermined

500 gad
30.0 acre'feet

Purpose:

irrigation
conservation
industrial
domestic
domestic s/w
domestic

Applicant

-

Sinclair
Min. of Environ.
Moeller
McKague
Sinclair
Leskewich

s€c.44 reserve/fishery Min. of Environ.
domestic Dietrich
domestic Dietrich
storage Dietrich
domestic Campbell
irrigation Campbell
domestic Thiesman
storage (for8o@892) Sinclair
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Provl¡tce ol
Brltlch Columbl¡

Ministry of Environrnent
Watcr Managoñr.nt Ðranch - Victor

App€als Section

er District VgtROn Precinct Peaehland

I : IOO.O

Trepanier Creek Watershed
IN IGATION RE

No. 82 E/NW Scala

000892
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APPENDIX A

Prelíminary Report No. 5
Abstract on Fish Habitat Survey: Okanagan Tributary Streams - 1969

The Main Report of the Consultative Board, Canada-B.C. Okanagan Basin
Agreement - 7974

Summary Report of the Consultative Board, Canada-B.C. Okanagan
BasinAgreement '1974

Technical Supplement No. 9
Fisherþs and Wildlife in the Okanagan Basin; Canada-B.C. Okanagan
Basin Agreement'7974

Municipality of Peachland
Preliminary Report on Rehabilitation of Trepanier Area Water
Supply System - 1974

Overview of Rating of Production Capabilities and Enhancement
Opportunities for Rainbow Trout and Kokanee in Tributa¡ies to
upper Okanagan Basin Lakes - 1978

District of Peachland. Trepanier Water System, PreDesign Report - 1979

Okanagan Basin Implementation Agreement Summary Report. Tributary
Water Management Studies. Program V - 1973

Okanagan Lake Tributary Assessment Progress lr:.7987 - 1988

Trepanier Creek Water Supply Analysis - 7989

Trepanier Creek Assessment of Alternatives to Enhance Okanagan Lake
Fishery - 1990



APPENDIX B
T1ìIS IìiDÐrfiJ:RE made th'- 

- 
day of Jr¡:e, Þ--D. 199'l ,

I'êITER DIETRIGI, frìelder, of
745 ïv'ay'ne Road
Kelø*^na, B.C. V1X 4L9

(Hereinafter referred to as "Die'"rich")

BETfiîES.l:

COPY
FND:

IENÌRY R. Y. I"IOEJ,ER, At'{l'rE I"OEjLER,
DO\NÀ MCXAC{JE, JOE KLEDI, JIESSTCÀ KLETN,
riEL¡'fLI[ THIESI4åN'¡| ' G4IL TfiIES]1À¡.TN' EÐ FIPI{E,
À¡.ûsE FIPI(É, icrffi äARKIS, BERI HUNTÀDI
ard TREPA¡lrtr, DrTCll WÀiH, USRS CC['4{UNÏIY, .'
all of RR #2, s. 27, c.'16 Peachland, B.c. vOH 1x0

(tiereinafter refer=ed to as lLhe "î.D.w.U-c-")

ÀTìD:

HER I.'{À,JEST/ TT:E QUEÐ¡ IN RIGIÎ OF THE

PROVINCE OF BRTTTS¡T COLUI'BLA ES TEPTESCNTCd bY
I"IÌ}IISTRY OF IR.ANSPORTAÎICD{ & ilIC+frgÀYS and t}¡e
WÀTER ytÀNAæl'{ENi'I ERèNCE cf the I'IINISÎRY OF

BI\¡IRCÀü{hII aLl of 5iù Floor'
609 Eror.lghton St-reet Victoria, B.C.

(tierei¡after refared to es "lier l'{ajesty")

WHEREAS:

.4. Dietricþ is tle or¡rner of lar¡d situated near Peacl¡land, British
Co1umbia, 1e9a11y described as:

Parcel Ider¡tif Íer 011 -546-9e1
' IÐt 84

Dist-rict IÐt 911
OsoYoos Division YaLe District
Plan 1 492

(äereir:after referred to as tlre 'L¿nô").

B. T.D.W.U.C. is a water users' cormr¡r.:rriby incorporated ptrsr,:ant, to
tle ytater Act R.S.B.C. 1979, c.429 and the ind.ividr¡a1s r¡a¡red as being of tbe

sæond part of this Àgreenent are members of tj¡e T.D.W.U-C.
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C. A çater pipeline for the ber¡efit of the T.Ð.W.U.C. \ryËs

cor. rucied alorg a ¡nrtion of the hr:d bordering lrepanier Es'¡dt Road

(hereirnfter refacred to as the "pi¡,..-Iine" ).

D. fl:e parties hereto wish to enter inio this agre-;iart in order to
facilitate the æcupation of tl¡e l;nd by tJ:e pipeline.

E. Dietrich ar¡d the 1.D.1.¡.U.C. r'ished io set'ul-e aII clai¡is ar¡d

issues in dispuie beb"¡een'.han gir:rsr.:ai:t to 'iùe t--rias of iJ:is agsrrellt.

F.- 'Her }4ajesty agirç=- tg Ëço"e party to this agre+-r,ent in order to
facilitate the settleirent betv¡e.gr Dietrich and the T.D.W.U.C. and '"Ìrereby

assisi j¡r resolving the ouis'"anding diçr:te beb¿e-¡r Her }Þ,jesty and the
T.D.I^¡.U.C.

NO^I lHffiEiÐRE I^¡II\ÌESSHIII that in co¡rsideraiion of iJre nrutual

cover¡ants and agree"ner¡ts cont¿lned herein 'uhe parties hereto egree es

follor¿s:

1. Dietrich ag¡rees to exeo¡te and deliver en €asernent over the l;nd
authorizi¡¡g tl¡e e¡<istence of the pipeline on tbe lË-r¡d !'1 the form

attached hereto as Schedule "4" and to Celiver 'r-Ìie execr.rted easenrent

agreenrent i-n registerable for¡r to tåe T.D.I{.U.C. for registration
against the l-end v¡hen tÌ¡e conditions precedørt to this agre+-'nent

contair¡ed in paragraph 12 æe satisfied'

Tt¡e T.D.W.U,C. agreÊs to pay aII leçal sìirvey and oiJrer ÐE)er¡ses

jncr¡rzed in tÌ¡e preparation a¡rd regisb:a"uic¡n oÍ the easens¡t

agreernent, Eactr party agnræs to bear its sn¿n legel fe-s incorred in
the review ard neo-otiation of the te-rms of tåis agrea'nent and the

easenent agire+nent.

Tt¡e T.D.W.U.C. agress to pay Dietrich $100.00.

Dietridr shall be accepted into nrernbership of the Î.D.W.U.C. ard as a

nìsrìber, Dietriclr ag6eê-s to ccnrply wit.}t all tÌ¡e rrrles and reg:Iations

2.

3.

4.
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of the T.D.Ì,I.U.C. a true current, coPy of which is attached and

. incorporeted hereto as Schedule "C" and to Pay PromPtly uhen due all
iìook up and other fees nor¡ally charged by the T.D.W.U.C. to its
neobers es et ihe date of thÍs Lgreenent.

5" The T.D.!¡.U.C. ackaowledges that Ðíetrich Ín'uends to subdlvÍde a:¡d

develop the Land and that. in order to facilitate such subdivision and

development, Dietrich will apply to the Regional District of Central

Okanagan to rezone the La¡rd and he vil1 apply to the hTatT Management,

Bra¡ch pursuant to the Water Act for dor¡estic water and irrigaÈion
çater licenses to service the'.rezoned and subdj.vided parcels. The

.. .- . ---T.D.l{.U.C.-and Ít's nenbers agree_-t,hat if DÍetrÍch'applies to the-.
appropriate Regional District or Municipal authorÍty to rezone the

Land to pernit subdivision inEo no more than I individua3. parcels on

' the Land with a nininum lot. sÍze of 3 acres (RU/6 Zone ar a

conbination of tfre RU/6 a:rd RU/3 Zones), they vi1I not exPress any

objeccion to such a;r application either directly, indirectly, oraIly,
or Ín Hriting. the T.D.W.U.C. a-.,d its roenbers will aBree to consent

to such a rezoning application by DÍeÈrich.

6. Ttre T.D.lt.U.C. agrees that it uilL consent to any application or

applications Dietrich rnay nake to the WaÈer l"lanagenenc Branch pursuant

to the htater Act for donestÍi and/or irrigation waEer licenses to

service the l,and Ín its current, or future rezoned or subdivided stat. . ...
so long as the proposed developnent, fs othervise consistent vith thÍs . l t., 

.

egreement. The T.D.W.U.C. agrees that if Dietrich makes such r-.
appli.cations consiste¡t vith this agreenent a¡d the l{at,er Managenent

Bra¡rch gre¡ts Dietrich water licenses to service the Land or any

portion or portions thereof, the 1.D.lìt.U.C. will consent and agree to

.._._ DietrÍch hookÍng .up 
to or connecting to the pipeline w'iÈhin Èhe

easenentr area aÈ such locatÍon or locations as u111 provide for the

trost economical a¡rd efficient servicing of the La¡¡d or any Portion or

portions thereof wlth vater as authorized under the said L'aÈer

lÍcenses and as authorized under the lrepanler Ditch hlater Userst

Connunity Constitution as a.ne¡ded fron tine to tlne.
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7. The T.D.W.U.C. agtre€s 'uhat Die't¡ich nay stter onto the easene¡rt æea

to reçiraCe '.he area to prevø:t the acconulation of sr.¡rface water on

'åe I-end a¡d/or the easa'ne¡rt a:cea -

fhe ¡xri'ies egreÊ- thai in the course of s¡bCivlding ar¡d developing i:he

I-ã.r¡d, Dietricir mey cross t}re æsaner¡t area at çiatever læatio¡',s -.bat

are expedient for purpcses of ser¡icing Ûre l;nd, or any porticn or
portions thereof witl¡ road aCCesS or aCCeSSes, nati::ral gas senn'ice,

eLec'irical sa*'ice, urater sen¡ice (frcrn a source other iJ:an tre
pipeline), teJ-ephone, cable tel-evision, or other utility in the cou:rse

of su-bdividing and deveropingitl=e r;r'd' Diebrich agire€s 'ul¡ai in the

course of utilizing the eas,ament area for SuCh Purpcses, he will
endeavor not to da-'nage thie pipeline in eny \¡¡ay, orr in 'úle event of
sucir da¡nage, to repair it i¡n¡nediately at his exPense' and he will r¡ot

tenporarity interfere wit!¡ or inten:pt the fl-on¡ of water through the

pipeline r¡nless such interferer¡ce or intern¡ption is næessary and he

has first provided the T.D.W.U.C. with at least 48 hcn:rs' notice of
sucS lnteruptÍon beir+een t}le montås of October ar¡d Mardl of any year

arÊ. 72 borrs notice of such intern:p'.ion beb¡een tåe months of Àpril
arrd Septeiriær of any year vrhich notice shall specify the pu:;pose of
se¡r¡ice interup'uion, the açected ti¡ie v*ien sen¡ice interuption shall

coÍrmer¡ce and the ecpæted tj¡ne rni:en water sen¡ice will be restcred

thrcugh the waterline. Dietridr agirees tl¡at interruptions of sa*'ice

are to be kept to a mini¡rn:m and be as brief as reaso:'tebJ.y possible in
the cira¡¡rst¿r¡ces. l{olice to t}'e Î.D.W.U.C. is sr¡fficiently given if
it is personally delivered to tJre panager of tl¡e T.D.I'Í.U.C. or, if
nailed, to tÌ¡e address aforesaid, prorrided notice shell be de-;red to
be delivered 48 hor¡rs af-r-er mailing.

Ð{ O¡SfOfn¡.ffO.I for 'rf}3 T.D.W.U.C.'s ccn¡e¡:ants e¡d agræirents herein

contained, ard for other good ard vah¡able cor¡sideration (the ræeipt
a¡d sufficier¡qf of whÍch by Díetrid¡ is hereby acknov¡ledged) Dietridt
releases tåe 1.D.W.U.C., iE matìbÊrs and each of then frqn and agairrst

any clajn vrhidl Dietriclr l:ad, tras, or may have w'itlr respeCE, to the

tres¡¡¿ss onto iJre l¿rd by the Ministry of Highr¿ays, t!¡ê ren¡or¡al of

t:rees, regrading of tÌ¡e Land, and Ccnst¡r¡Ction of the pipeline and

o
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vÍith respecou to the !.D.W.U.C. oca:pying the I¿nd and r:sing the

pipellne for -ura¡sporting rn='ter '-rrrough i-u fcr use by the Î.D.W.U.C.

nd its ¡irâiìbers wiihout the iænefit of âû €âs€tTtêr:t agre=:r,ent and, in
parliculæ, wiL\out restricting ',-he genera!-iþz of the foregoing, 

"oxany and all clai'irs, right to con'per'saiÍon, if ar¡y, rights, fees or
costs in '.he natter of the oçroprlation præe=d.ing as against ',-he

l-ard or Fart of it connre¡'¡ceC by tÌ¡e T.D.W.U.C. against Dietrich on or
about Àugusi 18, i969 cr -,-her.;.f ter E:rsr:ani to'r-he htater Act, R.S.

19i9¡ c429, as amer¡ded and/cr ijre Ð<propriation Àct, S.B.c. 1987,

c.23, as amended. This ReLease is provided withoui an adnission of
Iiability bV tne T.D.W.U.C. Iier Majesty.

IN CCDISIDRÀTIOÍ for Dietrich's cove:'¡ants ar¡d agreenents herein
contained, and for olher good and r¡al:able consideration (the ræeipt
and sufficíenq¡ of wìricl¡ by the T.D.w.U-c. is hereby acknowledged) the

T.D.W.U.C. releases Dietrictr fron and againsi any clai:rr çÌrich the
î.D.W.U.C. or its ¡r'--¡ibers had, has, or ¡rÊy have wi'.h res¡=ct to
Dietricl. cha]-La'rging the legitirìeqf of the constn:ction of the
pipeline a-nd tt¡e pipeline's occr:paiion of t!¡e I;nd and, without
Ii.rriting the ga:erality of the foregohg, all r¡atiers raised ard sei
out j¡ tl¡e Writ, of Sumn¡ons a¡rd Endorsensrt fiL€d by the Î.D.VI.U.C. in
tlre Suprene Cou¡t, of British Columbia, Kelorn'rra Registry, Action lÍumber

8305 (the "ì-eça1 proceedinç"), bei:ween T.D.W.U.C. as Plaintiffs a-r¡d

Her Mrajesty the Q¡een in Right of tÌ¡e Provj¡rce af British Cclum,bia and

Diet¡ich as Defendants. This ReLease is prorided without a¡r admission

of liabil-ity by Dietriclt.

Subject to thls è.greer,ant, t!:e T.D.W.U.C. and DÍetriclt agaree io
'instnrct tl¡eir respective solicitors to pre¡:are and er¡ter a cor:sent

prry==.f order of the tec¡al procesiings witlt eadt parQ' bearing 'cheir
cn¡n costs as if tl¡e T.D.W.U.C.'s clai¡r was heard on its rnerits and

disnrissed witj¡out costs '.o any party.
!

Dietrich ard tåe T.D.W.U.C. agree a¡¡d aclcno^'ledge that it is a

cordition precedent io the enforceebility of e¡¡d registration of the

10.

11.

12.



easelnent ag¡resnent and to the errforce¡ire¡:t of the o-"her terrns end

conditions of this agre+;irent, 'uhat:

(a) the Vrj.nistry of fransporteticn ar¡d äj.ghways ard tl¡e lfater
yjenage$ialt Branch assign and transfer aII its o¡nership in arrd

benefit of ij:ose water lice¡:ses nrore ¡=rticuJ.arJ-y described in
Schedule "8" of this agre=irent to the î.D.W.U.C. vàich siu1l
prorngtly transf-s '.hen to Dietrich and the Iånd to be

distri-buted and allæaied amongst tbe Larvi or eny portion or
portions thseof as Dietridr sees fii;

,,

(b) The liater t"ranegenent,.Bra;rch granting vater licences to Dietrich
for the benefit of t]¡e I;¡rd or any portion or portions thereof

authorizing the diversion of a nð<j-r,rum of 81000 gallons per day

doriestic r,¡-c,t€r fron -uhe pipeline to be allocated or divided

anonçt 'uhe Land or eny portion or portions thereof as r,ray be

authorized by iÌ¡e Water I'fanage-nrent Branch-

(c) The T.D.vl.U.C. consents io and supports the said. assigarment,

t¡ar¡sfs anå allocation of the said r.¡ater licenses as provided

in this paragraph 12; a:d

(d) Ite'ns (a) - (c) abcnze mr¡st be ccrnp.!-eted on or before fttober 1,

1991.

13. Her I'lajesty agrees to tra¡:sfer tl¡e r.¡ate licer¡ses as prwided in
paragmph 12(al and to issue the ne.r water lice¡:ses as ¡xovided ir¡ paragraph

12(b). a¡¡d to ccnrplete these trensactions bY october 1' 1991 -

14. All'the convenants in this agream*t =f=lf be joi.ni, and several where

the ctonto<t, or a pa:fy regr,rires.

15. fnis agre.:nerìt shalt be gover:ned ard cor¡strued. in accordar¡ce with'"he

la',¡s of BriLish Co1u'r¡bia.



16. This agre=mrt shaLl be binCing on the parties hereto a¡¡d

respctive s'r:ccessor-er tra¡:sferees' est¿tes, ald assigns.

IN WIIÌ¡ESS hrf:ffÐOF -"he Pal:i.ies hereto have hereunto

their he¡ds a¡rd seel-s on t$e day ar."j year first above written.

lüame

Àddress

their

affixed

@cupation

'Tl'- Klu i'-
ì(ame
F-n-L 6 2-cû' Cç

Àddress ' ,

Pttnlla*Á ('¡tl- uoi{ t xo
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Àddress

i(EITiT ¡'¡.RRTS

BIRT h'TJIVYÀDI

IREP.A¡ÍTER DTfCiT h?ÀTsR USRg -

c€br¡,luì¡Iîl

HB, ¡/ÀlESTf î:E Qr-J:EÞ¡ IN RIGhT OF
lTiE FROVINCE OF ERITTS¡I æI¡'l'fB]À
es represer¡ted bV tåe I'IINISTRY OF
TlÀNSPORl¡.fiqÍ & HIGII{ÀIS ar¡d the
WÀÎR, MANA@48¡7I BRÀNGI of tTIe
MINISTRY OF TiÌE EV\4ROIIVIÐVT

Per:

@a:pation

ÀutÌ¡orized Signatory



ÀND:

. SGfEff,.TI,E ''A.'

THIS INDENTUR-E made in ciuplicate the

BETw-EEN:

day of May, À.D. 199L.

h-å¡TER ÐIETRICH' Fa:=ier, sf 745 Wayne Foad,
Keloç-na Brj.tish ColumbÍat

(hereinaf-uêr calLed the'Grantor" )

OF TTTE FIRST P.èRT

TREPÀNIER DITCH WÀTER IISERS CCMMUNITY, of
RR#z , 5.27 C.l-6t Peachlanci, BritÍsh Coh:arbia'

(he:reinafte= called the "Grentee")
.- OF TIiE SECOND.PÀRT

I{rrEREÀS the Grantor is the owner of that, certain parcel or tract of
Iand and premÍses situate ín Peachland, in the Province of British
CoLumbiar- and more particurarfY known and described as:

Lot 84
District Lot 911
Osoyoos Division Yale District
Pl-an L492
PrN 001 s49 981

(hereinafter referred to as "the Grantor's land':¡

TIIE Grantee is an fmprovement District organized for the pur-pose of
supplying water pursuant, to the Water -è,ct ot British Cohurbia 'bel-ñg Chãpter 429 of ihe Revised Statutes of BrÍtish CoJ-urnbia'
L979, and a¡nend¡nents thereto;

TIIE Grantor has agreed to grant to the Grantee and Easegtent and
Right-of-Ttay for tñe puræose of laying down and maintaÍning a water
pipeline and ancillary equipment;

NOW TIIERESORE thÍs Indentu¡e witnesseth that in consideratÍon of
the sr¡m of ONE IIUNDRED ($100.00) DOLLÀRS, n9w Paid by the Grantea
to the Grantor (the recéipt whereof is hereby acknowledged by the
Grantor) . and in consideration of the mutual covenants and
condj-tions hereinafter set forthr'the Grantor DOES IÍEREBY GRÀNT Àl{Ð
COII\¡EY unto the Grantee, its successors and assigns forever in
per:petuÍty the Easerqent rights and Right-of-'ÞÍay hereinafier set,
fo:*,h ovei al.l that porfion of tl¡e Grantor's land outlined in red
on a plap of Easement and Right,-of-tlay =egistered Ìn the Land TitLe
OffiCe at, the City of K¡nloopsr in the Province of British
Coh::nbia, r:¡rder Nu¡ober (hereinafter referred to as
,.theEasementÀrea'')rthffiEtheright,1icence,lÍberty,
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privilege, rÍght-of-way and easement in, over and upo_n such part oi
tne Fasémen-u .è-rea as ioay be reasonaÞIy necessary for the laying
down :onst:r''¿ction, operation, maintenancer inspection and rernoval,
replacenent, reconstn:ction and repair of a water pipeliner
together with all st:nrctures and other equipment and appurtenances
as clay be necesseÐf in con¡ection the=ewithr and togethe= i¿ith the
righCof ing:ress, egress, and regress over the Ease¡nent, .è¡ea for
thè Grantee, its sear¡ents, aEents and contractorsr with vehicles,

.supplies and equiprnent, and for aLl purposes useful or convenient
in connection with or incidental to the exercise and enjoyment, of
the said rights and privileges herein granted

IT fS ¡ruTu-qf,f,Y COV_Eìq3-¡iTID ÀNÐ ÀGREED by and between the Grantor and
the Grantee as follows:

1. The Grantor covenants and. agrees with the Grantee that except
as othe:r¡ise conternplated herein, Èhe Grantor will not const:mct or
¡raintain any emban],cnent, filt or any buildÍng or eny s'r-ructure of
any kind whatscever which shall occupy any portion of the Easement
Àrea including the sub-soil thereof, other than a boundary fence,
.decorative landscaping, subject to the Grantee's rights contained
in clause 4 herein, road access to the remainder of -the Grantor's
land or eny portion thereof as may. be necessary to cross the
Easement Àrea, and neither such boundarlt fence nor such roadway
crossings shalt interfere with the present, of fúture utilization of
the rights hereÍn granted by the Grantor to the Grantee. fn the
event that the Grantor shall provide therein gates sufficient in
width to permit the.Graniee and its vehicles to Pass along the
Easement -è-rea. i

2. The Gran-uê€ covenants and agrees with the Grantor that it. will
cause any such water pipeline and ancillarl equipment i to be
erected, instaJ-Led and constrr.rcted, replaced and repaired in a fi¡:m
and substantial and proper and worJçmanlike manrler so as to do as
l-ittle injury as possible to the Easement .è¡ea, and aLso will fili-
up alJ. holes caused by such work a¡d restore the surface of the
ground as fa¡ as Eay be reasona-bly possibJ.e to Íts orÍginal
condition, and also will repair or replace as the circr::nstances tuay
require any boundarl' fence situate in the Easegtent, À¡ea which it
may have to take down in the course of its work

3. Notwithstanding any nrle of law or equity, any and all chattels
hereinafter installed by the Grantee on the Easement À¡ea shall be
and shall remain chattels and shall at all ti¡nes remain tÏ¡e
property of, the Grantee notwithstanding that the serne may be
ar¡¡rexed or affixed to the freehold and shall at any tÍ-me and from
tí-ne to tj:ire be removaÞle in whoLe or in part by the Grantee, it
successors or asÈigrrs.

4. The rights granted herein shall include the right to constnrctt
maintain and operate and remove and replace valves, fÍttingsr
meters, and other equipmenÈ that, nay be necessary for supPorting
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and garqfing the sFñe a¡rd sha1l carra¡ with it the priviJ.eges and
rigi to inspect, and keep free from b:rrsh, trees, growth, and othe=
obstrr:cti-ons, and, fo= aLl- such putæoses to have access to and Èo
enter upon the Easement, Àrea, SUB.IECÎ ÀÏ,'iy-ÀYS to the exercise of
such privileges and rights Ín a good and worJsnanlike and reason¡h1e
aan::er so as to inte:rfere as littLe es possible wiÈh the use of the
Ease¡nent -è.rea for other p'r.rposes.

5. The rights herein granted shaLl not in any way interfere with
the full enjol-ment of the Easernent À¡ea by the Grantor or
those claiming through or under hj:n, save as aforesaid, and as rnay
be necessaÐf for the pulæoses herein exÞressed.

6. The Grantee acknowledges that the Grantor intends to subdivide
and. develop the Grantor'É Lahd, and. the Grantor shaLl have the
right to .cross the Easenent, À¡ea during the course of the
development, provided that the Grantor s¡att provide notice
pursuant Èo paragraph I in the Settleinent Àgree:nent between '"hå
Grantor and Grantee dated I I99L, to the Grantee of

. any inter:rrption fn ser¡¡ice, and that, any danage to the water
pipeline and ancillary equipment shall be repaired by the Grantor
in a firn and substantial and proper and worlcmanlike manner within
six (5) hours of the inter:rrption of..se:¡¡ice.

7. . Should any difficulties or dÍsputes arise at. any tj¡ne between
the parties hereto as to the constl:arction of this fndenture or in
reference to any roatter arising out of thís fnden'uure or in
purported compfiance'therewith such difference or dispute shaLl be
referred to the arbitration of th:cee (3) arbitraLors, one to be
appointed by the Grantor, one to be appointed by the Grantee and
Èhese Èwo to select, a third and the award of the said arbitrators
or any two of the¡n shall be conclusive between the PartÍes'.hereto
and the arbitration shall in all respects be governed by the
À¡bitration Àct. PROVIDED .èI-w-ÀYS that, any person or company
desiring an arbitration shall first, deposit the sr¡¡o of TTI-O HUNDRED
( S200. 00 ) DOLLÀRS in any chartered bar¡J< in Kelowna, British
Colunbia, to the joint c=edit, of the Grantor and Grantee to be used
to defray the cost of arbitration, províded the sâme shalJ. be
awarded ágainst such company or person desiring the aibitration.

8. the rights, liÞe::tÍes and easernents hereby g,ranted are and
shall be of the seme force and effect to all intents and pur:poses
as a coverlant n¡nning with the land, ald. this fndenture, including
alJ. the covenants and conditions herein contained, shall exËend to
and be binding upon and enure to the benef ÍÈ of the heirs,
executors, ad:¡iinistrators, successors and assigns of the Parties
hereto respectively and, whenever the singrrlar or masculine is
used, it shall be const¡r¡ed as if the plural. or feninine or the
neuterr ãs the case may be, had been used where the context or the
pa::ty or parties hereto so require, and the rest of the sentence
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shaLl be const:rred as if the gramnatical and ter¡rinol ogical change
the¡'-by rendered necessarar had been made

iN WITN-ESS T{ÊGREOF the Grantor and the Grantee have hereunto set
thei= hands and seals or have hereunto affixed their corporate
seals, duJ-y ai,tested by the hands of the proP_er of f icers in that
beha1f,, as the cese nay be, the day and year first, al¡ove v=itten

srGNED, SEÀLED ÀìiD DELTTnERED
in the presence of:

) h-ÀrrER DTETRICIÍ

)
)
)

TREPÀì{ÏER DITCH h-ÀTER USERS )
' COMMIINITY's SeaI affixed bY )

its Àuthorized Signatory: )
.),-.
)
)
)
)
)
)
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SCJ.IEf,IJLE IIBI' .i

1907.04.12 C 620.55 Trepanler Ca- A 82.8.082.1.2 3.51 i\F IRR 1.17 AC of r, I Tr-ansportaLion & Ilighv
of L 9i1 ODYD PLan 34177 MinisLry of

1907.04.12 C 62057 Trepanler Cr A 82.8.082.1.2 3.99 AF IRR 1.33 AC of L-2 lransportatlon & I.lighv
of L 911 ODYD Plan 3417? MinisLry of lre¡r:nier

, D1tch W.U.C.
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@NSETUIiON OF Tf.E TFEF¡.N'IB, DITC: h'è.TET USRS I CO}4I"1U¡,¡IîT

IncorporateC r¡rder the Vi,ats .Act, i980.

ITerer¡''i-rh -rhe lrepanÍer Ditdr hiater Users' Co¡rr'u¡rity w:ilI be r.ritten as
1.D.W.U,C.

1. 5!:e Î.D.W.U.C- may regr:ire a professional engrineer to aoprciv'e a hock-
rÐ e-u 'u!:e applicant's expense.

2. Eactr individr:al hooì<-up feelis 9100.00 (èn.). Any clrariges to be

3. The cost of the hoc.k-up and conve)'ìance of wzLer frcrn tlre nrain pipe is
to be born entirely by 'ebe applicant. The T.D.I{.U.C. is not liable in
tle event of the faiLr¡re of this systen. Àny disntption of tåe flcn¡
of rater without 'uhe consent of t$e Î.D.ll.U.C. wiII be dealt with
r:nder the regulatÍc'ns of the B.C. Water Àct.

4- lhe T.D.W.U.C. is a non-profit, organization ard collæts fees for
dcrestic and ir=igation çater adjusted yearly based on a schedule of
elcpenses approvei b1r the Cæçüo11er cf hÞter Rit'nts.

5. Þça:ses incr:rred'due to futr:re properQr developn'ent v'hidr ney
necessit¿te changes to t^|¡e cornrunity water systen shall be born hy tåe
developer( s) in question.

6. Onanges, including new açplicatior¡s, must be voted upon at a general
rneeting of the T.D.W.U.C.

7. úle election of cffici¿ls of the T.D.Ì¡.U.C. shculd, occûr at aririr¡al
. general meetings r¡rder the nrandate of tJ:e !{ater Àct.




