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Overview  

– Take stock: where is B.C. at with implementing a 
legal/policy regime for environmental flows?  
 

– Background and opportunities in the WSA 
 
– What are the key elements of a robust 

approach?  
•  Policy AND regulation 

 



	
  
	
  
•  Water	
  laws	
  will	
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  the	
  protec1on	
  of	
  

ecological	
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  for	
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•  Legisla1on	
  will	
  recognize	
  water	
  flow	
  
requirements	
  for	
  ecosystem	
  and	
  species	
  
	
  

•  Government	
  will	
  regulate	
  groundwater	
  
use	
  and	
  support	
  communi3es	
  to	
  do	
  
watershed	
  management	
  planning	
  

2008: Laying the foundation for 
eflows protections in law 



Until 2016… 
– Limited	
  legal	
  protec3on	
  -­‐	
  regional	
  policies,	
  fish	
  
focused	
  mechanisms	
  



The world has changed: 
 
ü WSA now in place 
ü Some initial eflows provisions 

‘switched on’ 
ü 3X drought seasons 
ü Government mandate: UNDRIP, 

reconciliation, land use planning 
 
 



BUT… MORE WORK TO DO: CHALLENGES 
IDENTIFIED AND KEY ACTIONS GENERATED AT 

2016 FORUM STILL STAND 



2016 forum – identified gaps & 
conclusions 

•  “Significant gaps exist in understanding how WSA’s various 
mechanisms can work together in a comprehensive way” 

•  It is not enough to “consider” environmental flows 
•  Limited mechanisms exist to address current licences and 

overallocation.  
•  Need for a presumptive standard to guide water allocation 

decisions as a placeholder  
•  Government faces capacity and implementation challenges in 

operationalizing the WSA 
•  Actors outside government need clarity in how they can engage 

in development & implementation of eflows regime 
•  “Don’t let the perfect be the enemy of the good” 
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s. 35 R&T  
Constitutional  
protections Treaties 

WSA a piece – but not all – of the 
legislative framework for water 



Key linkages between environmental flows   
watershed health & Aboriginal Rights 

“Sacred	
  Water	
  Spirits”	
  –	
  Ar3st	
  Mark	
  Anthony	
  Jacobson	
  



WSA “web” of eflows protections 

Water licensing 
decisions (s. 15) 

Critical flow protection order (s. 87)  

Fish population protection order (s. 88) 

Water objectives s. 43 

Water Sustainability 
Planning (ss. 64-85) 

Water reservations (s. 39) 

Sensitive Stream 
designation (s. 128) 

Power to create regulations 
respecting eflows (s. 127) 



s. 15 in action 
Key considerations: 
•  Critical flow levels in connected 

surface water sources. 
•  (Temporary) Critical flow orders 

“not meant to be used as 
justification for the issuance of new 
licences on creeks that are already 
fully allocated for environmental 
reasons,” 

•  No guarantee that an application 
for a water licence will be granted.  

•  Significant technical reports 
available in this instance to support 
decision-making 



WSA & Environmental flows ctd.   
Outstanding concerns: 

�  Failed to acknowledge Aboriginal rights 

�  Limited opportunities to amend existing licences 

�  Exemption for existing groundwater users 
 

What’s needed?  
•  Specific eFlow regulation, not just policy 
•  Rapidly pilot different approaches to eflows protections 

throughout the province 
•  Learn by doing in partnership with First Nations and 

communities 

 
 



Regulation versus Policy 
REGULATION POLICY 

ENFORCEABLE LAWS PROVIDES GUIDANCE 

MORE PUBLIC INPUT  LESS TRANSPARENCY 

LEGALLY BINDING NOT LEGALLY BINDING 



Current eflows policy elements 

�  Provides coarse screen for assessing risk to eflows in 
licensing decisions 
 

�  Not a method to determine eflows – a risk assessment 
framework 
 

�  Components of risk framework:  
ü  fish/non-fish bearing  
ü  flow sensitivity & stream size  
ü  cumulative withdrawals & hydrologic variability 



Elements of robust eflows regulation 
�  Clarify core concepts: “environmental flows” “proper 

functioning of aquatic ecosystem” 

�  Process and criteria for EFN consideration – what “must 
consider” means 

�  Requirement for attention to  cumulative impact 
assessment in sensitive/high risk areas 

�  Create space for indigenous water laws and potential for 
shared authorities in decision making 

�  Provide better clarity on triggering critical flow 
protections to deal with uncooperative users (when voluntary 
systems fail) 



Elements of robust eflows regulation (2) 
�  Set a precautionary presumptive standard unless region/

water source-specific method selected (to avoid overallocation) 

�  Enable different knowledge systems (Indigenous and western) to 
inform local decisions 

�   More holistically incorporating the importance of 
groundwater, e.g.:   
�   explicitly include the assessment of the flux of groundwater’s 

contribution to EFN 
�  Incorporate the potential long term (decades or centuries) 

impact of groundwater pumping. (*Forstner, Gleeson, et al. 
2018) 

*** See ongoing work & forthcoming POLIS Briefing Note on key elements of eflows 
regulation and directions for reform  
 



Presumptive standard approach 
for interim protection  

(& avoid overallocation) 



International Examples & 
Case Studies 

�  Australia and New Zealand 
�  Sustainable boundaries and Rights for rivers 
 

�  U.K. government establishing Watershed Trusts 
�  Water Ambassadors 
 

�  South Africa has constitutional priority for eflows 
�  Human and ecosystem rights fundamental 

�  California and Hawaii (and many western states) 
eflows protected through Public Trust Doctrine and 
Species at Risk Legislation 



3 key takeaways  
�  B.C. is improving, but needs to expedite 

implementation of environmental and 
critical flows regime 

�  WSA provides many tools that can be 
used together to create a “web” of 
protections  

�  Regulation not just policy will provide 
clarity for decision makers and improve 
sustainable outcomes  


